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"CONCURRENT POWER"— A REPLY 

BY JOSEPH E. POTTLE of the Georgia Bar 



The scholarly and temperate discussion of the Eight- 
eenth Amendment by Monroe Buckley, in the March num- 
ber of the Review, arouses a line of thought of vast impor- 
tance to the legal profession, and to the people of the nation. 
At the threshold we are met with the inquiry, how far and 
to what extent the provisions of Section 2, that " The Con- 
gress and the several States shall have concurrent power to 
enforce this article by appropriate legislation," is effective. 

As Mr. Buckley correctly says, the amendment, includ- 
ing Section 2, is a grant of power by the States to the Fed- 
eral Government, and this grant is apparently made with 
the limitation that it shall be exercised " concurrently," or 
at the same time both by the National and the State legisla- 
tures. 

It is difficult to understand how it will be practicable, if 
indeed possible, to enforce this provision or limitation. 
Section 2 of Art. 6 of the Constitution declares that " This 
Constitution and the laws of the United States which shall 
be made in pursuance thereof . . . shall be the supreme 
law of the land, and the judges in every State shall be bound 
thereby, anything in the constitution of any state to the con- 
trary notwithstanding." 

The so-called Volstead Act, passed over the President's 
veto, was passed under the provisions of the Prohibition 
Amendment, and is therefore under the plain terms of the 
constitutional section above quoted "the supreme law of the 
land." It is an absurdity to say that a legislative act is su- 
preme, if it must engage in a sort of rivalry with another 
legislative act. The Volstead Act permits the manufacture 
and sale of intoxicating liquors under certain restrictions and 
for certain purposes. The Georgia statute prohibits its sale 
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or manufacture for any purpose whatsoever. The former 
fixes a penalty of a fine not exceeding $1000.00, or imprison- 
ment not exceeding six months; the latter makes the man- 
ufacture of liquor a felony punishable by imprisonment in 
the penitentiary. The Volstead Act permits the possession 
of liquors by a citizen in his own home for the use of his 
family and his bona fide guests; the Georgia statute pun- 
ishes the possession of any liquid containing any percentage 
of alcohol in a private residence or elsewhere. 

These constitute merely an illustration of how inex- 
tricably confusing the situation will be when the Volstead 
Act, " the supreme law of the land," comes to be enforced 
in Georgia, and at the same time Georgia with her " con- 
current " and equally " supreme ( ?) " law, undertakes to 
enforce her statutory provisions on the same subject. The 
truth seems to me to be that in the very nature of things 
there can be no such thing as two active " supreme " powers, 
and that that power which is really subordinate and inferior 
must yield to that which is supreme. 

The epoch-making case of Sturges vs. Crowninshield, 
reported in 4 Wheaton, page 122, seems to be a controlling 
authority on this question. That case involved the validity 
of the bankrupt act of New York of 1811, which sought to 
relieve debtors of their obligations upon surrender of their 
property. The two questions made by the record were, first, 
whether the State bankrupt act was a valid exercise of 
power by the State, in view of the Federal Constitutional 
provision which gives the Federal Legislature power to 
" Establish . . . uniform laws on the subject of bankruptcies 
throughout the United States," and, second, whether that 
act was valid in view of the Federal Constitutional provision 
that no state " Shall pass any law impairing the obligations 
of contracts." 

In opening the argument for the plaintiff in error, Mr. 
Daggett said : 

The 8th section of the ist article of the Constitution is wholly 
employed in giving powers to Congress. Those powers had hitherto 
been in the state legislatures or in the people. The people now thought 
fit to vest them in Congress.' The effect of thus giving them to Con- 
gress may be fairly inferred from the language of the ioth article 
of the amendments to the Constitution, which declares, that ' the pow- 
ers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to 
the people.' The expression is in the disjunctive; not delegated nor 
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prohibited. The inference is, therefore, fair, that if a power is dele- 
gated, or prohibited, it is not reserved. Every power given by the 
Constitution, unless limited, is entire, exclusive, and supreme. The 
national authority over subjects placed under its control is absolutely 
sovereign; and a sovereign power over the same subject cannot co- 
exist in two independent legislatures. 

The language, " The national authority over subjects 
placed under its control is absolutely sovereign/ and a sover- 
eign power over the same subject cannot co-exist in two in- 
dependent legislatures," appears to me to state irresistibly 
the true law. Nor can the fact that the supreme power is 
granted to the national legislature with the limitation that 
the States shall have concurrent power, affect its soundness, 
In other words, this limitation, if effective, necessarily nulli- 
fies the grant of power to the Congress. Supreme power 
must rest somewhere. Concurrent power negatives the ex- 
istence of supreme power. If supreme power in the case of 
the Eighteenth Amendment rests anywhere, it must rest in 
the Congress. Unless it does rest in the Congress, it rests 
nowhere, and therefore the amendment itself is valueless. 

Again, Mr. Daggett in the case above cited used 
this language, " It cannot be denied that if Congress exer- 
cise this power (bankruptcy legislation) the States are di- 
vested of it." The opinion of the court in Sturges vs. 
Crowninshield was pronounced by the great Chief Justice 
Marshall, and he disposes of the contention that the power 
of legislation on the subject of bankruptcy was concurrent 
in the national and State legislatures thus: 

When the American people created a national legisla- 
ture, with certain enumerated powers, it was neither neces- 
sary nor proper to define the powers retained by the States. 
These powers proceed, not from the people of America, 
but from the people of the several States; and remain, after 
the adoption of the Constitution, what they were before, 
except so far as they may be abridged by that instrument. 
In some instances, as in making treaties, we find an express 
prohibition; and this shows the sense of the convention to 
have been, that the mere grant of a power to Congress did 
not imply a prohibition on the States to exercise the same 
power. But it has never been supposed that this concurrent 
power of legislation extended to every possible case in which 
its exercise by the States has not been expressly prohibited. 
The confusion resulting from such a practice would be end- 
less. The principle laid down by the counsel for the plain- 
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tiff, in this respect, is undoubtedly correct. Whenever the 
terms in which a power is granted to Congress, or the nature 
of the power, required that it should be exercised exclu- 
sively by Congress, the subject is as completely taken from 
the State legislatures as if they had been expressly forbidden 
to act on it. 

In this great opinion the Chief Justice admits that until 
Congress exercises its constitutional power to legislate on 
the subject the States retain that right, but holds that once 
the Congress exercises the power, all power over the sub- 
ject is lost to the several States. 

Mr. Buckley states the case thus: 

The Prohibition Amendment is a grant by the States of power, 
but — mark this — of concurrent power, to legislate for a certain pur- 
pose. Being a grant of power, it increases the powers already granted 
only to the extent expressly given. It is also a reservation of power 
to the several States. They have in effect said to the Federal Govern- 
ment : ' In the exercise of our sovereignty we have prohibited the liquor 
traffic. We give you power to enforce that prohibition. We reserve 
to ourselves the same power that we grant you. You are limited to 
the terms of our grant and such action as is necessary to carry it out. 
We, on the other hand, retain the same power that we give you. The 
power that we grant and the power that we retain are concurrent, 
mutual and equal.' 

This is true, but the difficulty is that the grant of power 
to Congress to legislate is necessarily a grant of supreme 
power, and that the retention of " concurrent, mutual and 
equal power " is in the very nature of things an absolute 
nullity. 

If the views above expressed are not sound; if forty- 
eight States may pass laws to enforce the Eighteenth 
Amendment, and Congress may do the same in every State, 
then there is imminent danger that that great provision in 
the Constitution of the United States, and those of every 
State in the Union, that " No man shall be placed in jeop- 
ardy twice for the same offense," will be in substance and 
in effect nullified. 

For example, it is a misdemeanor in Georgia to have in 
one's possession any alcoholic or malt liquors, regardless of 
the alcoholic content; the Volstead Act makes it a misde- 
meanor to have in one's possession liquor containing one- 
half of one per cent of alcohol by volume. It is entirely 
conceivable that a citizen can be convicted in both the State 
and Federal courts for having liquor in his possession, and 
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yet not literally, though substantially, convicted twice for 
the same offense. 

Finally, therefore, I do not agree with the conclusion 
reached by Mr. Buckley, when he says, " So here, the su- 
premacy given to the laws of the United States must give 
way to the new enactment so far as the latter impinges upon 
it." When this power was given to the United States by 
the several States, it was supreme, and no reservation of 
" concurrent " power can be effectual either theoretically or 
practically. 

Joseph E. Pottle. 



